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United States Court of Appeals i 

District of Columbia. 


No. 9007. 


THE SMOOT SAND AND GRAVEL CORPORATION,! a 

corporation, Appellant, 

v. j 

THEODORE BRITTON, Deputy Commissioner for the 
District of Columbia, United States Employees Com¬ 
pensation Commission, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURIDICTIONAL STATEMENT. 

This is an appeal from a final judgment (App. p. 11) of 
the District Court of the United States for the District of 
Columbia entered March 26th, 1945, dismissing a bill | of 
complaint filed by appellant, plaintiff below, under the pro¬ 
visions of Section 21 (b) of the Workmen’s Compensation 
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Act in force in the District of Columbia (44 Stats. 1424; 45 
Stats. 600). The purpose of the bill was to enjoin the en¬ 
forcement of a compensation order issued November 10, 
1944, by the appellee, defendant below, in his capacity as 
a deputy commissioner for the District of Columbia of the 
United States Employees’ Compensation Commission, 
awarding compensation and medical benefits to one 
Crockett Massey, an employee, as the result of certain in¬ 
juries received March 8, 1944. A review of the action of 
the District Court is authorized by the D. C. Code (1940 
Ed) 17-101. 


STATEMENT OF THE CASE. 

About three days before March 8, 1944, one Crockett 
Massey was hired to work as an ordinary laborer on the 
premises of the Smoot Sand and Gravel Corporation at 
30th and K Streets, Northwest, in the District of Colum¬ 
bia. (App. p. 13) 

His duties consisted of aiding other laborers in cleaning 
up dirt, trash and refuse which accumulated around the 
emlover’s yard during the unloading of sand, gravel and 
other materials from the barges at the river front (the 
premises are immediately adjacent to the Potomac River) 
by means of conveyor belts to the storage bins. He loaded 
such trash and refuse into the company truck (the only one 
owned by the employer) with a shovel. (App. p. 14) The 
truck, operated by another employee named Steiner who 
was charged with its sole responsibility (App. pp. 14, 16), 
was then driven away and its load dumped outside the prem¬ 
ises. His working hours were from 7:00 AM to 5:30 PM 
(App. p. 13) 

The truck in question, a small Ford dump or pick-up 
truck, with a very short running board, was garaged on the 
premises of the employer about 100 feet from the K Street 
boundary, where it was kept each night. (App. p. 17) It 
was never used to carry employees to their homes, or in 
and about their work. 


3 


On March 8, 1944, after the day’s work had been com¬ 
pleted, Massey placed his shovel in the empty dump trjick 
which had been parked temporarily near a boiler house!on 
the premises and joined a number of employees in the 
boiler house to get warm. (App. p. 15) An engineer for 
the company, Mills by name, came to the boiler house and 
told the truck driver that it was half-past five and to put 
up the truck. (App. p. 17) 

The driver left the boiler house and got into the cab of 
the truck. Massey, without the knowledge of the driver, fol¬ 
lowed him to the truck and stood on the short running bo^rd 
on the right side of the truck. (App. p. 15) The truck driver 
started the truck and directed its route through a narrow 
passageway or aisle under certain bins from which cus¬ 
tomers’ trucks were loaded with sand and gravel by me^ns 
of chutes. (App. p. 16) As the truck proceeded through 
this passageway or aisle beneath the bins, one wheel wbnt 
into a depression in the roadway, throwing Massey agaijist 
a supporting column, and he was knocked off the truck, Re¬ 
sulting in a fracture of his leg. (App. p. 15) The driver 
did not stop and proceeded to garage the truck, not learn¬ 
ing of Massey’s injury until next day. Two other Em¬ 
ployees, who had also been in the boiler house and w^re 
walking towards the main entrance along the enclosed pe¬ 
destrian walk-wav running parallel with the driveway (140 
feet in length) under the bins, saw Massey lying on ihe 
adjacent driveway. (App. p. 18) He was thereafter taken 
to a hospital for treatment. 

Massev admitted that he had never ridden on the tnick 
previously and had nothing to do with its operation at ainv 
time. (App. p. 14) He did not inform the driver that |he 
was going to ride on the running board of the truck. His 
purpose in getting on the running board was to get a r}de 
towards the entrance or exit from the employer’s premises 
in order to get home quickly because he was tired. (A^p. 
pp. 14, 15) 



4 


i Massey testified that he had seen other employees riding 
on the running board of the truck during the course of the 
day in connection with their work. (App. p. 15) All other 
witnesses, including the representatives of the employer, 
testified that they had never seen any employee riding on 
the running board of the truck for any purpose. (App. 
pp. 16, 17, 18, 19) 

Upon the above facts, after a formal hearing on October 
19, 1944, before the appellee deputy commissioner, a com¬ 
pensation order (App. p. 7) was issued finding that Massey 
had sustained injury arising out of and in the course of his 
employment as an ordinary laborer on March 8, 1944. The 
award is the subject of the present appeal. 

STATUTES INVOLVED. 

D. C. Workmen’s Compensation Act 44 Stats. 1424 ; 45 
Stats. 600. 

Section 2 (2): “The term ‘injury’ means accidental 
injury or death arising out of and in the course of em¬ 
ployment, and such occupational disease or infection as 
arises naturally out of such employment or as naturally 
or unavoidably results from such accidental injury, and 
includes an injury caused by the willful act of a third 
person directed against an employee because of his em¬ 
ployment.” 

Section 21 (b): “If not in accordance with law, a 
compensation order may be suspended or set aside, in 
whole or in part, through injunction proceedings, man¬ 
datory or otherwise, brought by any party in interest 
against the deputy commissioner making the order, 
and instituted in the Federal district court in which the 
injury occurred (or in the Supreme Court of the Dis¬ 
trict of Columbia if the injurv occurred in the Dis¬ 
trict.) * * # ” 
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STATEMENT OF POINTS UPON WHICH APPELLANT 

INTENDS TO EELY. 

i 

The Court erred in holding that there was competent and 
substantial evidence to support the findings of the appellee 
deputy commissioner that Crockett Massey sustained! in¬ 
juries on March 8, 1944, which * 4 arose out of and in the 
course of his employment 7 ’ on that date as an ordinary 
laborer and in dismissing appellant’s complaint on jthe 
ground that the compensation order filed November 10, 
1944, was in accordance with law. 

SUMMARY OF ARGUMENT. 

The compensation order filed November 10, 1944, con¬ 
tains the finding by the appellee deputy commissioner that 
Crockett Massey, while performing service for the em¬ 
ployer as a laborer on March 8, 1944, sustained personal 
injury which arose out of and in the course of his employ¬ 
ment. Appellee further attempts to justify this unsubstan¬ 
tiated finding by an additional finding that Massey durilng 
the period of his employment had observed his fellow work¬ 
ers riding on the running boards of the company truckj 

There is no evidence in the agreed Narrative Statement 
of the Testimony adduced before the appellee deputy com¬ 
missioner to support either finding of fact. 

The uncontroverted testimony clearly shows that Mds- 
sey, after the completion of his day’s work, was attempt¬ 
ing to “hitch” a ride on the running board of the company 
truck as far as the garage on the employer’s premises, 100 
feet from the K Street boundary, because he was in a hurry 
to get home and was tired. 

Massey admitted that he had nothing to do with the truck 
in any way as it was under the sole control of the driver 
Steiner and that he had never ridden on the truck previ¬ 
ously. He testified that he had seen other employes riding 
on the truck during the course of the day in connection wi^h 
their work . 
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No officer or other employee of the employer company 
had ever seen any employee riding on the running board of 
the truck prior to Massey’s injury. The truck was wholly 
used for loading and transporting trash and refuse to be 
dumped outside the industrial premises. There is no testi¬ 
mony that the truck was ever used for transporting em¬ 
ployees either to or from their work, as it was always ga¬ 
raged each night on the industrial premises. 

The unauthorized use of the company truck by Massey 
after the completion of his work as a laborer for that day 
was not in connection with or in furtherance of the em¬ 
ployer’s business. His act was not in any wise a part of 
the employment agreement nor was it a risk incidental to 
his work as an ordinary laborer. 

ARGUMENT. 

There seems no controversy between the parties herein 
as to the circumstances surrounding the accident involving 
Crockett Massey on March 8, 1944. It is submitted that 
the Narrative Statement of Testimony (App. pp. 13 to 19) 
discloses the following facts to be uncontroverted: 

(1) That the employer’s plant had completely shut down 
for the day; 

(2) That the employee had finished all his duties for the 
day; 

(3) That the dump or pick-up truck was not being used 
in connection with the employer’s business, but was being 
directed to the garage on the employer’s premises by its 
driver to be put up for the night; 

(4) That the dump or pick-up truck had not been pro¬ 
vided by the employer as a means of transporting em¬ 
ployees to their homes and had not been used to carry em¬ 
ployees to the exits of the employer’s premises; 

(5) That Massey had no connection with the operation 
of the truck in any way and had never ridden on the truck 
previously; 
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(6) That other employees had only used the truck durr 
ing the course of the day in connection with their employ¬ 
ment; 

1 \ 

i 

(7) That Massey did not tell the truck driver that he was 
going to ride on the running board of the truck and the 
truck driver did not see or know that Massey was riding 
the running board; 

5 

(8) That the employer had provided a safe enclosed pej 
destrian walk-way which ran parallel the full length of the 
drive-w T ay or aisle under the bins; 

(9) That Massey was only riding on the running board 
of the dump truck because he wanted to get home quickly 
and w r as tired; and 

(10) That none of the officers or other employees of the; 
employer company who testified had ever previously seen; 
any employee riding on the running board of the truck. 

I 

It is now well established law by many decisions that no! 
compensation order is “in accordance w T ith law” unless sup¬ 
ported by competent and substantial evidence. Groom v.j 
v. Cardillo, 73 U. S. App. D. C. 358,189 F. (2d) 697; Carson 
v. Cardillo, 77 U. S. App. D. C. 82, 132 F. (2d) 604; Great 
American Indemnity Company v. Cardillo, 77 U. S. App. 
D. C. 306, 135 F. (2d) 241. “Substantial evidence” hasl 
been defined by the United States Supreme Court in respect | 
to the findings of Administration Boards in the case ofj 
Consolidated Edison Company v. National Labor Relations j 
Board, 305 U. S. 197, 229, 59 S. Ct. 206, 217, 83 L. Ed. 126: I 

“Substantial evidence is more than mere scintilla! 
evidence. It means such relevant evidence as a reason- j 
able mind might accept as adequate to support a con¬ 
clusion. * * * mere uncorroborated hearsay or rumor 
does not constitute substantial evidence.” 

See also Avignone Freres Inc. v. Cardillo, 73 U. S. App. D. i 
C. 149,150, 117 P. (2d) 385. 
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There was no competent and substantial testimony to 
support the findings of the deputy commissioner in the or¬ 
der filed November 10, 1944, that Massey sustained per¬ 
sonal injury “which arose out of and in the course of em¬ 
ployment” and “while performing service for the employer 
as a laborer.” 

The mere fact that the accident to Massey occurred on 
the employer’s premises, taken alone, does not thereby 
prove that the injuries were sustained in the course of em- 
ploymnt or arose out of the performance of any duty of 
employment. The unauthorized use of the dump truck by 
Massey was a means of getting a ride towards some exit 
of the industrial premises for his own convenience. It had 
no objective reasonably contemplated by Massey’s employ- 
mnet as an ordinary laborer. That the unfortunate acci¬ 
dent occurred while the truck was being driven on the em¬ 
ployer’s premises towards its garage but not in connection 
with its business in no wise changes that picture. The same 
Unauthorized and negligent act of “hitching” a ride on a 
running board of a truck could have occurred on a public 
highway insofar as the accomplishment of employee’s pur¬ 
pose and its relationship to the work as a laborer were con¬ 
cerned. The fact that it took place on the industrial prem¬ 
ises was purely coincidental. 

Massey’s act in riding on the running board of the dump 
truck after the completion of his day’s work was a matter 
of personal convenience and resulted in the assumption of 
a risk by him not only wholly outside the duties imposed 
upon him as an ordinary laborer, but also not reasonably 
contemplated by the terms of his employment, 
i It is contended by the appellant that this case falls within 
the rules laid down by the courts governing injuries sus¬ 
tained by employees in “going to and returning from em¬ 
ployment”. The general rule has been stated by the United 
States Supreme Court in the case of Voeid v. Indemnity In¬ 
surance Company , 288 U. S. 162, 169, 58 S. Ct. 380, 382, 77 
L. Ed. 676, where the court said: 


“ * * * The general rule is that injuries sustained by j 
employees going to or returning from their regular I 
place of work are not deemed to arise out of and in the 
course of their employment (citing cases). Ordinarily ! 
the hazards they encounter in such journeys are not in¬ 
cident to the employer’s business. But the general 
rule is subject to exceptions which depend upon the na- j 
ture and circumstances of the particular employment. ! 
‘No exact formula can be laid down which will auto- j 
matically solve every case’. Cudahy Packing Company j 
v. Parramore, 263 U. S. 418, 424, 44 S. Ct. 153, 68 L. 
Ed. 366, 30 A. L. R. 532. See, also, Bountiful Brick Co. 
V. Giles, 276 U. S. 154,158, 48 S. Ct. 221, 72 L. Ed. 507, 
66 A. L. K, 1402. •••» 

In citing this case in its opinion in the case of Ward v. 
Cardillo , 77 U. S. App. D. C. 343, 345, 135 F. (2d) 260, this 
court said: 

“In Lake v. Bridgeport, 102 Conn. 337, 128 A. 782, the | 
Supreme Court of Errors of Connecticut recognized 
the general rule as stated in the Voehl case, supra, but 
announced the four following exceptions: (1) Where 
the employment requires the employee to travel on the j 
highways; (2) where the employer contracts to and j 
does furnish transportation to and from w’ork; (3) 
where the employee is subject to emergency calls, as 
in the case of firemen; (4) wiiere the employee uses | 
the highway to do something incidental to his employ- j 
ment, with the knowledge and approval of the cm- j 
plover.” 

The Ward case, supra, fell within the second exception j 
wirile the Voehl case, supra, fell within the third exception, j 

An employee is not in “course of employment” if he is 
injured wirile using a means of transportation to or from 
his place of employment unless his employer, expressly or 
impliedly, has agreed to furnish free transportation to and 
from the industrial premises. Stroud et al v. Gurdon LumA 
her Company, (Arkansas) 177 S. W. (2d) 181; Harrison vJ 
Central Construction Company, 135 Md. 170, 108 A. 874; 
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Royal Indemnity Company v. Madrigal, (Texas) 14 S. W. 
(2d) 106. 

Massey was well aware that no means of transportation 
had been provided by the employer to take him home. On 
the previous days that he had left the industrial premises, 
he had walked off the premises across the railroad tracks. 
He had never ridden on the running board of the dump 
truck or in the cab thereof to gain the exit. The truck was 
not owned for that purpose nor had it been used by any 
employee for that purpose. His use of it on the day of 
the accident was his own idea and for his own convenience. 

There are still another group of cases which deal with 
injuries of employees “going to and returning from em¬ 
ployment’ * which deal with injuries sustained while enter¬ 
ing or leaving the industrial premises. 

The two other cases in the United States Supreme Court 
decision on the Voehl case, supra, illustrate this group. In 
the Giles case, supra, a brickyard employee was killed by a 
railroad train while crossing the right of way, off the public 
tfoad, on his way to work. The varied means used by em¬ 
ployees in crossing the railroad tracks to the employer’s 
place of business was well known to the employer and fol¬ 
lowed without objection on its part. The Court said: 

“No definite line of travel being indicated by the Com¬ 
pany or followed by the employee, who, with the com¬ 
pany’s full knowledge and acquiescence, habitually 
crossed wherever they saw fit * * * the risk thereby in¬ 
curred was reasonably incidental to the employment 
and became annexed as an implied term thereof. * * * ” 

In the Parramore case, supi'a , the employee, going to 
work by the customary and practical way, was killed by a 
locomotive while crossing a track on a public road ad¬ 
jacent to the industrial premises, a few minutes before his 
day’s work began. The Court said: 

“Whether a given accident is so related or incident to 
the business must depend upon its own particular cir¬ 
cumstances. No exact formula can be laid down which 
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will automatically solve every case. The fact that the 
accident happens upon a public road or at a railrqad 
crossing and that the danger is one to which the general 
public is likewise exposed is not conclusive against the 
existence of such causal relationship, if the danger!be 
one to which the employee, by reason of and in connjec- 
tion with his employment, is subjected peculiarly orj to 
an abnormal degree.” 

“Here the location of the plant was at a place so 
situated as to make the customary and only practicable 
way of immediate ingress and egress one of hazard. 
Parramore could not, at the point of the accident, jse- 
lect his way. He had no other choice than to go o^er 
the railway tracks in order to get to his work, and!he 
was in effect invited by his employer to do so. * # * ’f 

If Massey in the present case had been injured, wljile 
crossing a railroad track in making his exit from the indus¬ 
trial premises or had been drowned while attempting to 
leave over some of the barges tied in the Potomac River 
adjacent to the premises, there might be some ground for 
holding that his injury or death under those circumstances 
came within the rule of the Parramore case, supra. Massey 
had not been invited by his employer to use the running 
board of its dump truck to ride to the exit. The truck ^ r as 
used only during the course of the day in connection with 
hauling away trash and refuse, which it was Massey’s dipty 
to shovel into the truck. Massey had no other connection 
with the truck during the day. It was not provided ai a 
means of transportation for ingress or egress from the 
premises, nor as a convenience for the personal use of em¬ 
ployees while on the premises. Only one employee eopld 
operate and control it. It was his responsibility to garage 
it on the premises each night and take it out again each 
morning. 

If the facts had disclosed that Massey had been injured 
while leaving the industrial premises by means of sotne 
recognized mode of exit, which in itself was dangerous, j or 
if the dump truck had been the common means by which 

I 
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employees were accustomed to use for getting to the exits, 
and he was in some wise injured, then those risks could 
have reasonably been held incidental to employment. Such 
was not the case here however. 

It is admitted that the time element is not conclusive in 
this case. Appellant believes that the fact that the day’s 
work had been completed at the employer’s premises and 
all employees were going home serves to emphasize that 
the injury to Massey, while seeking a mode of exit from his 
place of employment which involved a risk not incidental to 
such egress, did not arise out of his employment as an ordi¬ 
nary laborer. It is admitted that employment contemplates 
entry upon and departure from the premises and must in¬ 
clude a reasonable interval of time for that purpose. De- 
Constantin v. Public Service Commission, 75 W. Va. 32; 
Matter of Kowaleh v. New York Consolidated R. Co., 229 
N. Y. 489,128 N. E. 888. 

A typical example of an injury received during egress 
from the industrial premises which would be compensable 
is seen in the case of Fidelity and Casualty Co. of New York 
v. Mitchell (CCC-5) 134 F. (2d) 537, 538. The employee 
finished his work at 4:30 P.M. on March 6, 1941, and was 
walking within the industrial premises from his working 
place to the time office along a roadway regularly used by 
employees for that purpose, when two automobiles collided 
and one of them carooned into the employee, injuring him. 
The court said: 

“ * * * it is not a prerequisite to recovery that the in¬ 
jury be sustained during the hours of actual service or 
while the employee is engaged in the discharge of any 
duty incident to his employment; the injuries are sus- 
! tained during the course of employment if the work¬ 
man is injured while passing, with the express or im¬ 
plied consent of the employer, to or from his work by 
' a way over the premises controlled by the employer. 
The consent of the employer to appellee’s use of the 
way may be implied from the evidence that it was regu¬ 
larly used by employees for purposes of ingress and 
egress.” 
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In denying death benefits in a case where an employee 
had been killed while leaving the industrial premises more 
than 1 Yj hours after completing a day’s work and while 
digressing from the accustomed route home to gather 
kindling on the premises, the court in the case of Harbison- 
Walker Refractories Co. v. Brown, 269 Ky. 629, 178 S. 
(2d) 39, said: | 

“Therefore, if the accident happened while the serv¬ 
ant was performing the service for which he was em¬ 
ployed, the injury or death produced would necessarily 
‘arise out of’ the employment. Likewise if the accident 
occurred—not only during the period of employment 
but within a reasonable time thereafter for prepara¬ 
tion to enter upon service, or preparation for depar¬ 
ture from service, and the thing done was in the inter¬ 
est of the master or an integral part of the preparation 
—it is rightfully held to be ‘in the course of the em¬ 
ployment 

It is not the time of the accident that provides the lack 
of causal relationship between the injury and the employ¬ 
ment but the manner in which the accident happened. What 
act was Massey doing in connection with or incidental tb 
his duties as an ordinary laborer when he was injured? 
The answer is apparent. The accident had nothing to do 
with his work. He was hurt while “stealing” a ride on hjs 
employer’s dump truck because he wanted to get home 
quickly as he was tired. The dump truck itself at the time 
of the accident was not engaged in any work for the em¬ 
ployer but was being garaged for the night on the indus¬ 
trial premises. 

Appellant believes that the case of Monahan v. Hoage, 
67 U. S. App. D. C. 174, 90 F. (2d) 419, is pertinent ih 
principle to the present question. In that case, a hotel 
employee sustained an injury by falling through an air 
ventilator on the roof of the hotel where he had sought 
shelter from the rain for the purpose of eating his lunch. 
The ventilator was not constructed for the purpose of pro- 
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viding a rest or any other use by employees. There was 
no prohibition against employees going to the roof for 
fresh air, although a locker room on the top floor had been 
provided as a place where employees could eat their 
lunches. Compensation was denied on the grounds that 
the injury, although in the course of employment, did not 
arise out of the employment. This court said: 

“We agree with the finding that the claimant’s in¬ 
jury did not arise out of his employment. It seems 
clear from the statement of facts made by the deputy 
commissioner that the claimant continued to be an em¬ 
ployee of the employer during the noon hour allowed 
him for lunch, and that he did not forfeit this relation 
when he left the room ordinarily used by the employees 
for that purpose and went to the roof of the building 
for rest and fresh air. 

On the other hand, the screen over the mouth of the 
air shaft was plainly an unsafe place for the claimant 
to rest upon. It was not designed for any such purpose 
and so far as appears it was not used in that way, nor 
had the employer so far as appears ever given any ex¬ 
press or implied authority to plaintiff or any of his 
employees to make such use of the shaft screen. It 
must have been obvious to anyone that it would be ex¬ 
tremely dangerous to rest upon the screen over the 
shaft. Claimant knew that he was exposing himself to 
an extreme risk without the knowledge or consent of his 
employer, in a manner wholly foreign and unrelated 
to any of the duties of his employment. He thus ex¬ 
posed himself to a hazard for which the employer 
should not be held responsible. This conduct had the 
effect of interrupting and suspending his relation as 
an employee of the employer for the time being and de¬ 
feated his right to compensation for injury sustained 
bv him under the circumstances,” 

i In the case of Pacific Fruit Express Co. v. Industrial 
Commission , 32 Ariz., 299, 258 P. 253, 256, 55 A. L. P. 975, 
it is said: 

“There is a well defined and broad distinction be¬ 
tween the right to compensation where the employee is 


injured while performing some act for his employer ih 
the course of his employment or incidental thereto, and 
the employee injured while doing something for his> 
own pleasure or accommodation. As it would be un^ 
reasonable to hold that his departure from the usual 
manner of doing a task, or doing it negligently, would 
defeat a claim for compensation, so it w^ould be very 
unreasonable to hold an employer liable for compensa^ 
tion to an employee injured while doing something not} 
only foreign to his employment but at a place wherq 
he had no right to be.” 

i 

It is said in 71 Corpus Juris 657: 

j 

** • • • An accident cannot be said to arise out of the 
employment where it is due to a new and added peril! 
to which the employee by his own conduct has need¬ 
lessly exposed himself, unless there has been an acqui¬ 
escence by the employer.” 

The language of this Court in the Monahan case, supra, 
can be fully applied to the facts in this case. 

For the purpose of a reasonable interval in which to 
make his exit from his employer’s premises, Massey con-! 
tinued to be in the course of his employment. If he had 
been injured while so leaving the premises in the reason¬ 
able and regular way, as he had done on the previous three; 
days of his employment, he would have been entitled to the 
benefits of the compensation law. The dump truck had a 
very short running board, not over 20 inches to 2 feet long,! 
not more than a step between the center and the dump 
body. There was no provision for a man to stand and ride 
on it, and any person so attempting to ride would have to 
hold with one hand on the body and the other on the drain 
arrangement that keeps water from running into the cab. i 
The driver could not see any person in that position on the 
running board. It was therefore plainly an unsafe place j 
for the claimant to use. It was not designed for that j 
purpose. It had not been used that way by any employee 
insofar as the testimony of the witnesses disclosed. Cer- 
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tainly the employer had not expressly or impliedly author¬ 
ized any employee to so use the running board of the dump 
truck Massey well knew that he was exposing himself to 
the hazard of being thrown off the running board and there¬ 
fore had assumed the risk of his dangerous act, without the 
knowledge or consent of his employer under the circum¬ 
stances, in a manner wholly foreign and unrelated to any 
of the duties of his employment, and the employer should 
not be held responsible. Massey aggravated the danger of 
this act, undertaken solely for his own comfort and ac¬ 
commodation, by standing on the running board instead of 
getting into the cab with the truck driver. If he had fol¬ 
lowed the latter course of conduct, there would have been 
no accident. He gives as a reason for not using the cab 
of the truck that “he didn’t harve far to go”, which illus¬ 
trates that he knew he was doing something outside of his 
employment as a laborer and that he was exposing himself 
to an added risk not incidental to his employment. This 
conduct on his part had the effect of interrupting and sus¬ 
pending his relation as an employee and should defeat his 
right to compensation for injury sustained by him under 
the circumstances. 

Despite the admitted liberal application of the provisions 
of the compensation statute for the benefit of injured em¬ 
ployees, it should be remembered that compensation sta¬ 
tutes are by no means all coverage accident policies. Ilar- 
bison-Walker Refractories Co., supra. Employers are not 
required to insure the safety of their employees as long as 
the latter remain on the industrial premises. The law only 
imposes upon industry the burdens that properly belong to 
industry by reason of the risks incident to employment. 

The employee’s injury sustained on the industrial prem¬ 
ises must therefore “arise out of and in the course of em¬ 
ployment” in order to- come within the purview of the com¬ 
pensation statute. He must be injured while leaving the 
industrial premises by a regular way either provided for 
by the employer or used with the consent, express or im- 
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plied, of the employer. The facts of the present case do not 

reasonably fall within the above rules of law. 

* 

* | 

CONCLUSION. | 

It is therefore respectfully submitted that the order of 
the appellee deputy commissioner issued November 10, 
1944, awarding compensation benefits to Crockett Massey 
as a result of an injury sustained on March 8, 1944, is “not 
in accordance with law r ” because the findings that he was 
performing service as a laborer on that date and that the 
injury arose out of and in the course of his employment 
are not supported by competent and substantial evidence- 
On the contrary, the uncontroverted testimony shows that 
Massey, after the completion of his day’s work as a laborer 
and in the course of leaving the industrial premises en 
route to his home, attempted to “hitch” or “steal” a ride 
on the short running board or step of his employer’s dump 
or pick-up truck as it was being driven towards the em¬ 
ployer’s garage for the night and that such action, without 
the knowledge and consent of the employer, added a nejv 
peril not contemplated by or incidental to the duties of hjs 
employment as an ordinary laborer and therefore was ja 
hazard to which he needlessly and negligently exposed hinj- 
self to meet his own convenience, purpose and accommoda¬ 
tion. 

Appellant urges that the judgment of the court below ijs 
therefore in error and its complaint for injunctive relief 
from the compensation order should be granted. 

! 

i 

Norman B. Frost, 

Frank H. Myers, 

Frederic N. Towers, 

Attorneys for Appellant , 

723 15th Street, Northwestj 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 


District of Columbia. 


No. 9007. 


THE SMOOT SAND AND GRAVEL CORPORATION, 

a corporation, Appellant , 


THEODORE BRITTON, Deputy Commissioner, United 
States Employees ’ Compensation Commission, Appel\ee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 
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1 ! Filed Nov 22 1944 

In the District Court of the United States 

For the District of Columbia 

! Civil Action No. 26814 

The Smoot Sand & Gravel Corporation, a corporation, 
3020 K Street, N. W., Washington, D. C., Plaintiff, 


v. 

Theodore Britton, Deputy Commissioner, District of 
Columbia, United States Employees’ Compensation 
Commission, Lincoln Building, Washington, D. C., 
Defendant. 

Bill of Complaint for Injunction Under the Compensation 

Statute 

The plaintiff, The Smoot Sand & Gravel Corporation, a 
corporation, by its bill of complaint filed herein, respect¬ 
fully represents to this Honorable Court as follows: 

1. That plaintiff, The Smoot Sand & Gravel Corporation, 
is a corporation organized under the laws of the State of 
Delaware, engaged in business in the District of Columbia, 
Maryland and Virginia, with its principal offices and prem¬ 
ises in the District of Columbia, and brings this suit in its 
own right as employer and self-insurer in the District of 
Columbia. 

2. That the defendant, Theodore Britton, is a citizen of 
the United States, a resident of the District of Columbia, 
and is sued in his official capacity as Deputy Commissioner 
of the United States Employees’ Compensation Commis¬ 
sion for the District of Columbia. 

3. That pursuant to the provisions of an Act of Congress 

approved March 4, 1927 (44 Stat. L. 1424) known as 
2 the “Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act”, which was made applicable to cer¬ 
tain employments in the District of Columbia by an Act of 
Congress approved May 17, 1928 (45 Stat. L. 600) herein- 


after referred to as “District of Columbia Workmen’s 
Compensation Act”, plaintiff has secured the payment of 
compensation as required by Section 32 of said Act apd 
qualified as a “self-insurer” for all accidental injuries or 
death of its employees arising out of and in the course of 
their employment. 

4. That on or about March 6, 1944, one Crockett Massey 
had been engaged to work as a laborer on the business 
premises of The Smoot Sand & Gravel Corporation at 3Qth 
and K Streets, Northwest, in the District of Columbia. 
His duties were to clean up the dirt and trash accumulat¬ 
ing through the day from the movement of building mate¬ 
rials and to shovel such dirt and trash into a truck whibh 
hauled them away. He had no connection with the opera¬ 
tion of the truck other than to assist in loading it. Another 
employee named Stiner had full control of the truck, driving 
it during the day to haul the loads of dirt and trash aw$y 
from the premises and garaging it on the premises at the 
end of each day’s work. On March 8, 1944, at about 5:30 
p.m., quitting time, several of the employees, including 
Massey and Stiner, having put away their shovels for the 
day, had gathered in a small boiler house on the premises 
preparatory to going home. John Mills, an engineer on the 
premises, told Stiner, driver of the truck, that it was quit¬ 
ting time and to put the truck in the garage. Stiner left 
the boiler house and got into the truck, driving away. With¬ 
out knowledge of the driver, Massey, who testified that he 
was tired, stepped up on the running board intending to 
ride as far as the garage. While the truck was being driven 
through an enclosed passageway, Massey was brushed from 
the running board when his elbow struck a supporting col¬ 
umn and sustained a comminuted fracture of the upper 
third of the right femur. There was a paved walkway pro¬ 
vided for the use of employees leaving the premises. 
3 5. That thereafter a claim for compensation w^s 

filed by Crockett Massey on September 4, 1944, 
which was controverted by the employer on the grounds 
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that the injuries did not arise out of and in the course of 
his employment as provided by Section 2 (2) of the Act. 

i 6. That the defendant Deputy Commissioner thereupon 
ordered a formal hearing on said claim on October 19, 
1944. 

! 7. That following said hearing, defendant Deputy Com¬ 
missioner issued a compensation order November 10, 1944, 
in which he found as a matter of fact— 

“that on the said day the claimant herein, while perform¬ 
ing service for the employer as a laborer and while riding 
on the running board of the employer’s truck, sustained 
personal injury resulting in his disability when the truck 
passed too close to a support post of an enclosed passage¬ 
way and he was knocked from the truck, suffering a com¬ 
minuted fracture of the upper third of the right femur and 
a laceration of the right leg; * * * that building materials 
were received onto the said premises from scows anchored 
in the river and were then moved to various places on the 
premises where they were stored; that in the receiving of 
building materials onto the premises, and the movement of 
said materials to various places on the premises, consider¬ 
able muck, dirt, and trash accumulated; that it was neces¬ 
sary for the employer to employ several men whose duty 
it was to clean up the said accumulation of muck, dirt, and 
trash, and remove it in a dump truck provided for that pur¬ 
pose; that three or four days prior to the said day the 
claimant applied for and was given employment in the said 
group of men; that on the said day, a few minutes before 
quitting time, the said group of men, including the driver 
of the said dump truck, gathered in a boiler house on the 
premises to get warm; that after they had been in the said 
boiler house for a few minutes an engineer in the employ 
of the employer appeared and told the driver of the said 
dump truck that it was quitting time and instructed the 
said driver to place the said truck, which had been left 
within a few feet of the said boiler house, in the garage 
for the night; that the garage was located near a K Street 
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entrance of the premises, several hundred feet from |the 
said boiler house; that the claimant, being fatigued alter 
the day’s work, stepped up onto the running board on the 
right hand side of the said truck as it w r as being driven 
away by the driver, intending to ride as far as the garhge 
near the said entrance of the premises; that in taking Ithe 
said truck to the garage the driver drove it through the 
enclosed passageway and the claimant was brushed ftfom 
the truck by a support post of the said passageway knd 
suffered the injury as found above; that during the period 
of his employment by the employer the claimant had ob¬ 
served his fellow’ workers riding on the running boards of 
the said truck; that the claimant had received no instruc¬ 
tions from the employer prohibiting him from riding onithe 
running boards of the said truck; that the injury arose jout 
of and in the course of the employment; * # * ” 

4 An award was then made to the claimant Massey of 
compensation for accrued temporary total disabil¬ 
ity, 34 w’eeks at $22.77 per w’eek from March 9, 1944| to 
November 1, 1944, inclusive, and for continuing temporary 
total disability, “until disability shall have ceased or until 
otherwise ordered”. The aw’ard also approved and di¬ 
rected payment of $50.00 out of the accrued compensation 
for legal services rendered claimant by attorney James R. 
Kirkland, and the employer w’as directed to continue to 
furnish such medical attention “as the process of recovery 
may require”. Copy of said compensation order is| at¬ 
tached hereto as an exhibit and prayed to be read as part 
hereof. 

3. That said compensation order filed November 10, 
1944, is “not in accordance with law” for the follo\^ing 


reasons: 

(a) The finding of the Deputy Commissioner that!the 
injury to the employee Crockett Massey “arose out of and 
in the course of his employment” as a laborer on March 8, 
1944, is not supported by any substantial and competent 
evidence adduced at the hearing on October 19, 1944. 


i 
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(b) The findings of the Deputy Commissioner are incon¬ 
sistent and incomplete and his conclusion that the injury 
arose out of and in the course of employment on March 
8, 1944, is contrary to his findings of fact concerning the 
duties of employment of the claimant and his activities on 
the date of the accident. 

(c) The finding of fact that the injury to claimant was 
sustained “while performing service for the employer as a 
laborer” is not supported by any competent and substan¬ 
tial evidence in the transcript of testimony adduced by the 
defendant Deputy Commissioner. 

Therefore the action of the defendant Deputy Commis¬ 
sioner in finding that the injury “arose out of and in the 
course of employment” as a laborer on March 8, 1944, is 
capricious, arbitrary, and predicated upon conjecture 
wholly contrary to the actual facts and to the law applica¬ 
ble to the case. The unfortunate accident involving 
5 the employee occurred after the day’s work had 
been completed and while the employee was “steal¬ 
ing” a ride on the company truck as it was being taken 
away to be garaged for the night, although there was a 
safe means of egress furnished for the use of employees 
leaving the premises. 

Wherefore, the Premises Considered, plaintiff prays: 

1. ' That the United States Writ of Subpoena be issued 
by this Honorable Court against said defendant, Theodore 
Britton, Deputy Commissioner, requiring him by a day 
certain to be therein named, to appear herein and answer 
the exigencies of this bill of complaint; 

2. That the payment of said award be stayed pending 
final decision herein for, if not stayed, the plaintiff will 
suffer irreparable damage thereby; 

3. That said defendant Deputy Commissioner be di¬ 
rected and required to file in this cause the transcript of 
testimony adduced before him on October 19, 1944; 

4. That an injunction issue, pendente lite, and perma¬ 
nently, restraining and enjoining said defendant Deputy 
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Commissioner from carrying into effect any part of s^id 
compensation order filed November 10, 1944, and requiring 
said defendant to vacate and set aside the same en toto : 

5. That the plaintiff may have such other and further 
relief as the nature of the case may require or to this Hon¬ 
orable Court may seem meet and proper. 

THE SMOOT SAND & GRAVEL ! 
CORPORATION, a corporation : 

By THOMAS A BUTT | 

Its treasurer and duly authorizeA 
agent. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS ! 

Attorneys for Plaintiff 

! 

• • • • # • • • . | • 

7 Filed Nov 22 1944 

Exhibit “A” 

United States Employees’ Compensation Commission 

District of Columbia Compensation District 

. 

Compensation Order Award of Compensation 

Case No. 86-466 ! 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

Crockett Massey, Claimant 

\ 

The Smoot Sand and Gravel Corporation, Employer and 

Self-insurer 

• . 1 

Such investigation in respect to the above-entitled claita 

having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the Dep¬ 
uty Commissioner makes the following 
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Findings of Fact 

That on March 8, 1944, the claimant above named was in 
the employ of the employer above named, whose address 
is 3020 K Street, Northwest, Washington, District of Co¬ 
lumbia ; that the employer was subject to the provisions of 
an Act of Congress approved May 17, 1928, entitled “An 
Act to provide compensation for disability or death result¬ 
ing from injury to employees in certain employments in 
the District of Columbia, and for other purposes”; that 
the liability of the employer for compensation under the 
said Act was protected by the said employer’s qualifying 
as a self-insurer; that on the said day the claimant herein, 
while performing service for the employer as a laborer 
and while riding on the running board of the employer’s 
truck, sustained personal injury resulting in his disability 
when the truck passed too close to a support post of an en¬ 
closed passageway and he was knocked from the truck, 
suffering a comminuted fracture of the upper third of the 
right femur and a laceration of the right leg; that the busi¬ 
ness of the employer was that of a dealer in building mate¬ 
rials; that the said business was conducted on premises 
located at Thirtieth and K Streets, Northwest, Washing¬ 
ton, D. C., which premises abut on the Potomac River; that 
building materials were received onto the said premises 
from scows anchored in the river and were then moved to 
various places on the premises where they were stored; 
that in the receiving of building materials onto the prem¬ 
ises, and the movement of said materials to various places 
on the premises, considerable muck, dirt, and trash 
8 accumulated; that it was necessary for the employer 
to employ several men whose duty it was to clean up 
the said accumulation of muck, dirt and trash, and remove 
it in a dump truck provided for that purpose; that three 
or four days prior to the said day the claimant applied for 
and was given employment in the said group of men; that 
on the said day, a few minutes before quitting time, the 
said group of men, including the driver of the said dump 
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truck, gathered in a boiler house on the premises to get 
warm; that after thev had been in the said boiler house 

i 

for a few minutes an engineer in the employ of the em¬ 
ployer appeared and told the driver of the said dump trijck 
that it was quitting time and instructed the said driver to 
place the said truck, which had been left within a few feet 
of the said boiler house, in the garage for the night; that 
the garage was located near a K Street entrance of the 
premises, several hundred feet from the said boiler hou$e; 
that the claimant, being fatigued after the day’s wobk, 
stepped up on to the running board on the right hand s^de 
of the said truck as it was being driven away by the driver, 
intending to ride as far as the garage near the said en¬ 
trance of the premises; that in taking the said truck to tjhe 
garage the driver drove it through the enclosed passage¬ 
way and the claimant was brushed from the truck by a sup¬ 
port post of the said passageway and suffered the injury 
as found above; that during the period of his employment 
by the employer the claimant had observed his fellow work¬ 
ers riding on the running boards of the said truck; that 
the claimant had received no instructions from the em¬ 
ployer prohibiting him from riding on the running boards 
of the said truck; that the injury arose out of and in the 
course of the employment; that written notice of injury 
was not given to the employer within thirty days but tfyat 
the employer had knowledged of the injury and has hot 
been prejudiced by the lack of such written notice; that 
the employer furnished the claimant with medical treat¬ 
ment, etc., in accordance with the provisions of sectiori 7 
(a) of the Act; that the average annual earnings of the 
claimant herein at the time of the injury were $1,776.32; 
that as a result of the injury the claimant has been wholly 
disabled from March 9,1944, to the present time, and 
9 such disability is continuing; that for such temporary 

total disability the claimant is entitled to compensa¬ 
tion at the rate of $22.77 per week (66-2/3% of $34.16; his 
average weekly wage); that accrued compensation for tern- 
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porary total disability from March 9, 1944, to November 1, 
1944, a period of 34 weeks, at the rate of $22.77 per week, 
amounts to $774.18; that the claimant still requires medical 
treatment; that the employer is liable for such medical, 
surgical, and other attendance and treatment for such 
period as the nature of the injury or the process of the 
recovery may require; that nothing has been paid to the 
claimant as compensation. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, The Smoot Sand and Gravel Cor¬ 
poration, a self-insurer, shall pay compensation to the 
claimant herein as follows: For temporary total disability, 
34 vreeks at the rate of $22.77 per week, from March 9, 
1944, to November 1, 1944, inclusive, amounting to $774.18, 
w’hich amount is due and payable forthwith; and beginning 
November 2, 1944, shall continue to pay to the claimant 
compensation for temporary total disability at the rate of 
$22.77 per week, payable in bi-weekly installments, until 
disabilitv shall have ceased or until otherwise ordered. 

The employer shall also continue to furnish such neces¬ 
sary medical, surgical, hospital and other attendance and 
treatment for such period as the nature of the injury or 
the process of the recovery may require. 

A fee for legal services rendered the claimant in con¬ 
nection with this claim is approved in the amount of $50 
in favor of Attorney James R. Kirkland, National Press 
Building, Washington, D. C., the same to be a lien upon 
and paid out of this award. 

Given under my hand at Washington, D. C., this tenth 
day of November, 1944 

/s/ THEODORE BRITTON 
Deputy Commissioner 

i District of Columbia Compensation 

District 

.. 



11 Filed Jan 10 1945 

Motion to Dismiss 

Now comes the defendant, Theodore Britton, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorneys, and moves this Honorable Couijt 
to dismiss the complaint for the following reasons: 

(1) That the complaint herein does not state a cause of 
action and does not entitle plaintiff to any relief, nor does 
said complaint state a claim against the defendant upop 
which relief can be granted. 

(2) That it appears from the complaint, including the 
transcript of testimony taken before the deputy commis¬ 
sioner and made part of the complaint, that the findings 
of fact of the deputy commissioner in the compensation 
order filed by him on November 10, 1944, are supported 
by evidence and under the law said findings of fact should 
be regarded as final and conclusive. 

(3) That it appears from the complaint, including thb 
transcript of testimony, that the compensation order filed 
by the deputy commissioner on November 10, 1944, is in all 

respects in accordance wdth law. 

12 (4) For such other good and sufficient reasons aj? 

mav be shown. 

EDWARD M. CURRAN, | 

United States Attorney 

DANIEL B. MAHER, j 

Assistant United States Attorney , 
Attorneys for Defendant Britton, i 

i 

13 Filed Mar 26 1945 ! 

i 

Order Granting Motion to Dismiss Complaint 

This action came on to be heard upon the motion of 
Theodore Britton, United States Employees’ Compensaj 
tion Commission, to dismiss the complaint filed herein, and 



upon consideration thereof, it is this 26th day of March 
1945, 

Ordered, Adjudged, and Decreed, that the motion to dis¬ 
miss is hereby granted and the complaint filed herein be, 
and the same hereby is, dismissed. 

DANIEL W. O’DONOGHUE 

Justice 

No objection as to form: 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

723 - 15th Street, N. W., 

Attorneys for Plaintiff. 

16 Filed Apr 18 1945 

Stipulation Concerning Narrative Statement of Testimony 

on Appeal 

It is hereby stipulated and agreed this 18th day of April, 
1945, by and between counsel for both parties in the above 
entitled cause of action that the following “narrative state¬ 
ment of testimony”, hereto attached, and consisting of 
seven (7) pages, contains in substance, all of the material 
testimony touching upon the points involved in the appeal 
of this action. 

FRANK H. MYERS, 

Attorney for Plaintiff , 

723 - 15th Street, N. W., 
Washington 5, D. C. 

W. E. BOOTE 

Chief Counsel , United States 
Employees' Compensation 
Commission. 

EDWARD M. CURRAN, 

by D B MAHER 
United States Attorney . 
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17 Filed Apr 18 1945 

Narrative Statement of Contents of Transcript of 

Testimony 

Hearing was held October 19, 1944, before Deputy Com¬ 
missioner Theodore Britton at which time the employee, 
and the employer (a self-insurer under the District of Co¬ 
lumbia workmen’s compensation law) were present and 
represented by counsel. 

The issue raised before the Deputy Commissionr mate¬ 
rial to the present judicial review was whether Crockett 
Massey, employed by The Smoot Sand and Gravel Cor¬ 
poration, sustained an accidental injury arising out of and 
in the course of his employment on March 8, 1944. 

The following is a narration of substantially all the jtes- 
timony relating to this issue: 


Crockett Massey, on direct examination, and on exam¬ 
ination by the Deputy Commissioner, testified that vfaen 
hurt he lived at 935 - 25th Street, N. W., Washington, Dj C.; 
that he is 39 years old; that he was employed by The Sriioot 
Sand and Gravel Corporation and had worked only three 
or four days before he w*as hurt; that his employment Con¬ 
sisted of general labor work, shoveling and loading tracks 
in the yard of his employer (which is located adja- 
18 cent to the Potomac River); that his hours of lhbor 
were from 7:00 a.m. to 5:30 p.m.; that he stayed in 
the employer’s yard while working; that a gentleman in 
authority (Mr. Mills, a plant engineer) came to a place in 
the yard where certain employees had gathered and told the 
driver of a yard truck that it was 5:30 p.m. and that the 
driver (Mr. Steiner) should put up his truck; that the driver 
said he wasn’t in any hurry and he stayed around and 
walked along to the truck; that he knew the driver was 
going to put up the truck; that it was just about a block 
from where the truck started near the river to the location 
of the garage near the main entrance; that the truck jwas 
parked about four or five car lengths from the boiler hotise; 
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that the driver got into the truck and Massey walked 
around to the side of the truck (a yard “pick-up” 
truck) opposite the driver’s seat and stood upon its run¬ 
ning board, riding thereon across the yard and through 
an entrance-way into a tunnel, one of three under a loading 
bin; that Massey was approximately six feet tall; that 
while the truck was passing through this enclosed passage¬ 
way or aisle or tunnel used by trucks of customers for load¬ 
ing from the bins overhead, the truck was driven pretty 
fast and about midway a steel post forming part of the 
structure of the tunnel struck Massey’s right arm causing 
him to be knocked from the running board of the truck, the 
fall fracturing his upper right leg near the hip; that in the 
work he had done he had not had occasion to go about the 
yard in one of the trucks; that he had never ridden on the 
truck but he had seen other employees riding and hanging 
on the sides of the truck; that he was tired and thought 
he would go up in the truck and go home (it being the first 
time that he had done it), and the truck was to be put into 
a garage in the employer’s yard near the office at the main 
entrance; that nothing was mentioned to him about riding 
trucks, and he was not told that he should not ride on 
trucks; that he did not get in the cab and ride seated 
because he didn’t have far to go and the reason he got on 
the truck was so he would not have to walk the whole dis¬ 
tance from that part of the yard where he finished out 
19 to the gate; and that he was tired and thought he 
would ride that short distance by standing on the 
running board. 

On cross-examination Massey testified that he was em¬ 
ployed as an ordinary laborer at the yards engaged in 
cleaning up the trash as it collected in the yard and loading 
it into the company truck that he had nothing to do with 
the operation of the truck and was not required to ride on 
the truck in connection with his labor; that the truck was 
operated solely by Steiner who drove the truck away after 
it was filled by the laborers; that there is a concrete pave- 



ment walk provided alongside the aisle or tunnels under 
the loading bins and the employees walk past the bins in 
going towards the K Street entrance on this paved walk¬ 
way; that on the date of the injury after he had finished 
his day’s work, he put his shovel in the empty truck whi<>h 
was standing near the boiler house, a small shack located 
in the yard; that he had gone into the boiler house with 
other employees and was standing around when Mr. Mills 
announced that the time was 5:30 and told Steiner (tfye 
driver of the truck on which Massey rode) to put the truck 
away; that he did not say anything to the driver aboijit 
going to ride with him; but he thought that Steiner sa,w 
him walking out to the truck; that he was tired and wanted 
to get home quickly and thought he would ride on the truck 
although he had never done that before; that when tlje 
truck went through the passageway under the bins a wheel 
of the truck struck a depression in the roadway throwing 
the employee against the steel column; that he did not say 
anything to Steiner when he got on the truck and the truck 
was standing still when he boarded it; that Steiner did n<jt 
at any time know or see that he was on the truck or say 
anything while he was riding; that employees whom he 
saw riding on the running board of the truck most any time 
in the day were men riding on the truck in connection with 
their work in the course of the day; that he had not use4 
the paved walkway, which ran parallel to the drivq- 
20 wav, on his way home on previous occasions, bu[t 
crossed the railroad tracks to go home; that he ha$ 
not almost lost his hat going through the tunnel and di<p. 
not grab it nor hold on to it; that if he told Mr. Scheele tp 
the contrary at the hospital, he was in misery; but he de¬ 
nied making such statement. 

Paul Dawson Lewis, yard foreman of the employer, tesl 
tified on direct examination, on behalf of the employer, that 
Massey was under his supervision; that the tunnel in which 
the accident occurred is just an opening with a driveway 
over the top of which are bins to facilitate the loading of 
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sand and gravel and materials kept in the bins; that cus¬ 
tomers’ trucks go in the tunnel and by means of a chute 
are loaded with sand and gravel; that the driveway under 
these bins is 140 feet in length; that the laborers clean up 
the accumulation of muck and dirt and trash along the 
waterfront area due to the unloading of sand and gravel 
from the barges and subsequent loading into hoppers by 
means of conveyor belts; that the employer only owns one 
truck which is used to haul away the accumulations of 
muck and dirt; that the truck is a Ford dump truck with 
a very short running board, not more than a step between 
the center and the dump body, about twenty inches or two 
feet possibly in length; that no provision was made on the 
truck for a man to stand and ride on it (on the outside), 
and one riding the running board would have to hold with 
one hand on the body and the other on the drain arrange¬ 
ment that keeps water from running into the cab; that a 
person in the driver’s seat can not see another person 
riding on the running board of the truck; that Steiner had 
the entire responsibility for the truck which was used to 
clean up muck in the yard; that the driver usually parked 
in the area of the boiler house (or shack) a few minutes 
prior to quitting time where he would talk with the boys 
and the customary procedure was to pull up the aisle or 
passageway under No. 3 bin and put the truck in the 
company’s garage near the main office for the night; 
21 that persons leaving the plant yard could use the 
main entrance at 30th Street, or could cross the 
railroad tracks, depending where one lived; that no loading 
of the bins is done by truck but is handled by conveyor 
belts from the river front; that the only use for the com¬ 
pany truck is in connection with the refuse; that nobody 
is supposed to ride on or to handle the truck except the 
driver who had the keys; that at times when there was a 
heavy load of material three or four men would balance 
the load being hauled in the truck; that he has never seen 
men riding the running board just for riding from here 
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to there in the yard; that there is no place to hold on to| 
the running board and it is too much of a job to open thej 
door of the cab on the truck, sit down and ride twentv feet 
and get out. 

On cross-examination this witness testified that the dis-! 
tance from the boiler house to the entrance of the driveway! 
or tunnel is 69 feet, through the tunnel 140 feet more, and; 
then an additional 140 feet to K Street, or a total of 350 i 

j 

feet, the garage being 100 feet back or in a southerly! 
direction from the administration office building on Ki 
Street; that is, the distance from the garage to K Street 
is approximately 100 feet; that he had never used Massey 
in the loading of sand and gravel from the chutes; that 5:30 
p. m. was Massey’s quitting time; and that witness had: 
authority to stop men for the day. 

On examination by the Deputy Commissioner, the wit¬ 
ness testified that no instructions had been given to 
employees in regard to riding on this truck, and witness 
had never mentioned it to Massey; that he had never seen 
workers riding on the running board of the truck, as there i 
was no occasion for it. 

John W. Mills, engineer, testified for the employer on 
direct examination that on March 8, 1944, he went to the 
boiler house at quitting time, and after standing there a 
while, told truckdriver Steiner to put the truck up as it 
was half-past five; that the particular truck w 7 as the only 
truck used in the yard for removal of trash and refuse; 

that it is not used for loading but customers’ trucks 
22 are loaded directly from the bins; that Steiner got 
'in his truck and drove it away, but witness was last 
to leave the boiler room, and did not learn of the accident j 
until next day, although Steiner returned to the yard that : 
same day to take witness home; that when Steiner left 
with the truck, he did not see Steiner but he heard the truck 
drive away; that in leaving the yard, witness used the 
south part of a drivew T av and then went to K Street; that 
he never paid attention to employees of the yard riding on 
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the running board; that he had not seen any one riding on 
the running board of the company truck. 

i On cross-examination witness stated that when Steiner 
walked away, Massey was standing alongside of witness 
in the boiler house and he did not see him go with Steiner 
nor did he see Steiner get into the truck. 

On examination by the Deputy Commissioner, witness 
testified that the men were in the boiler house in order to 
get warm. 

Henry Corbin, employed as a belt runner by the em¬ 
ployer, testified for the employer on direct examination 
that the employees were assembled in the boiler house; 
that he had completed his day's work when he reached the 
boiler house; that Mr. Mills told Steiner that it was 5:30 
p.| m. and to put his truck away; that he saw Steiner go 
out but that he didn't see Massey go with him; that he did 
not see the truck leave: that witness left the yard by the 
walk running adjacent to the tunnel or driveway and saw 
Massey lying in the driveway, the truck being out of sight: 
that he walked up to Massey lying in the driveway and 
pulled his hat off. 

On examination by the Deputy Commissioner, witness 
said that Massev stated to him that he did not know how 
he got hurt. 


John Alexander Woodward, the employer’s chief engi- 

eer and director of maintenance, testified for the employer 
,on direct examination that he was in his office on the 
second floor, 3036 K Street, when at 5:35 p. m. on March 8, 
1944, Mr. Corbin came into his office and told him of the 
accident to Massev; that he immediatelv rushed out to 
locate Massey, finding him lying on the east side in 
23 the west driveway of No. 3 plant bins 30 feet from 
the south end and at the dwarf wall which separates 


s 


the bin into three driveways; that at the time the plant 
was at a complete standstill, shut down for the day 
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On examination by the Deputy Commissioner, witness 
testified that he did not issue any order as to employees 
riding on the trucks; that it is a generally accepted fact 
that they don’t ride except the driver; and that he coulfl 
not say that he had ever seen employees riding on thje 
running board of the truck. 

Eugene Arthur Scheele, secretary to the President and 
Treasurer of the company, testified for the employer op 
direct examination that he kept the company compensation 
records; that he saw Massey at the hospital after the acci¬ 
dent and Massey told him that the accident occurred after 

work at 5:35 or 5:40 p. m., and further told him that he hail 

i 

reached for his hat and his arm had hit a pier in the bin, 
while ridins: on the truck. 

The injuries, treatment thereof and the period of dis- 
ability were testified to by Crockett Massey and by hi^ 
attending physician. Dr. Frank E. Gantz, but not beings 
issues in this appeal have been omitted for purposes of 
brevity. 

sgd. Frank H. Myers, 

Attorney for Plaintiff. 

No objection: 
sgd. MT. E. Boote, 

Chief Counsel , 

United States Employees’ 

Compensation Commission for 
Deputy Commissioner Britton. 
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COUNTERSTATEMENT OF CASE 

This case arises upon a complaint seeking judicial review j 
bf administrative action under the local workmen’s compensa- j 
tion law, as contained in a compensation order filed on Novem- ! 
ber 10, 1944, by the deputy commissioner, Theodore Britton,! 
appellee herein, in which he awarded compensation to an em¬ 
ployee named Crockett Massey (hereinafter called “claim¬ 
ant”), for injuries sustained while employed by The Smoot 
Sand and Gravel Corporation, appellant. The said compen- 1 
sation order was filed by the deputy commissioner pursuant! 
to the provisions of the compensation law in force in the Dis¬ 
trict of Columbia, namely, the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927 (44 Stat. 1424;! 
U. S. C., Title 33, c. 18, secs. 901, et seq.) as made applicable 
to the District of Columbia by the Act of May 17, 1928 (45 

(i) ! 



2 


Stat. 600, c. 612, sec. 1; D. C. Code (1940), Title 36, c. 5, sec. 
1), which will be referred to hereinafter as the “compensation 
law.” 

On March 8, 1944, claimant was working as a laborer in the 
sand and gravel yard of appellant in the District of Columbia; 
his duties consisted of cleaning up the dirt, trash and refuse 
which accumulated around the yard, and of loading it upon 
the employer s yard dump truck which was provided for that 
purpose. At quitting time (5:30 p. m.), on the day of the 
injury, the claimant put his shovel upon the empty truck, 
and when the driver of the truck was about to remove it to a 
garage located on the premises, near the entrance to the em¬ 
ployer’s yard, claimant stood upon the running board of the 
truck intending to ride as far as the garage, en route from 
the yard to his home, because he w’as tired at the end of the 
day. He thought that the driver saw him walking out to the 
truck. As the truck, which w*as driven “pretty fast,” passed 
through an enclosed passageway at the entrance to the yard, 
a wheel of the truck struck a depression in the roadway, as 
a consequence of w’hich claimant was brushed off the truck 
by a support post in the passageway, and was injured. Claim¬ 
ant had seen other employees riding on the running board of 
the truck, and neither he nor the other employees had been in¬ 
structed not to ride on the truck. The passageway through 
which the truck passed was one of several ways to leave or 
enter the plant, one way commonly used being across a 
railroad track. 

The injured employee filed a claim for compensation. Ap¬ 
pellant controverted the claim upon the ground that the in¬ 
jury did not arise out of and in the course of employment. A 
hearing was held by the deputy commissioner and upon the 
evidence adduced at said hearing the deputy commissioner 
issued the compensation order of November 10, 1944, com¬ 
plained of, in which he found that the injury arose out of and 
in the course of the employment. 

The employer thereupon commenced a proceeding for judi¬ 
cial review of the compensation order alleging that it w’as not 
in accordance w’ith law’. A motion to dismiss the complaint 
w*as filed on behalf of the appellee deputy commissioner. The 
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case came on for a hearing before Mr. Justice O’Donoghue, 
who by judgment entered on March 26, 1945, dismissed the 
complaint. It is from that judgment that the present appeal 
is taken. 

STATUTE INVOLVED 


i 

I 


Section 2 (2) of the compensation law (33 U. S. C. A. sec. 

902 (2)) provides as follows: 

_ i 

When used in this Act— 

• 

(2) The term “injury” means accidental injury or I 
death arising out of and in the course of employment, j 
and such occupational disease or infection as arises 
naturally out of such employment or as naturally or ! 
unavoidably results from such accidental injury, and j 
includes an injury caused by the willful act of a third 
person directed against an employee because of his j 
employment. I* 


Section 3 (b) provides: 


No compensation shall be payable if the injury was 
occasioned solely * * * by the wrillful intention of i 

the employee to injure or kill himself or another. i 

* * * * * i 

Section 4 (b) provides: j 


Compensation shall be payable irrespective of fault 
as a cause for the injury. 

I 

QUESTION INVOLVED ! 


The sole question for determination by this Court appears 
to be, in substance, whether the lower court erred in dismiss¬ 
ing appellant’s complaint and thus affirming the deputy comi- 
missioner’s finding of fact to the effect that claimant’s injury 
arose out of and in the course of his employment. 

I 

SUMMARY OF ARGUMENT 

. i 

A. The deputy commissioner found in the compensation 
order that the employee’s injury arose out of and in the course 
of his employment; there was evidence in the record to suppoift 
the deputy commissioner’s finding, and under the law* the 
finding should be considered final and conclusive. 
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B. As a matter of law, the evidence discloses a situation 
in which the injury arose out of and in the course of em¬ 
ployment. 

ARGUMENT 

A. The finding of fact of the deputy commissioner to the effect 
that the injury arose out of and in the course of employment 
is supported by evidence and being thus supported should 
be considered final and conclusive 

The compensation order, including the complete findings 
of fact of the deputy commissioner, is printed beginning at 
page 7 of the appellant’s appendix. Appellant, in substance, 
alleged in its complaint that the compensation order is not in 
accordance with law because the finding of fact of the deputy 
commissioner to the effect that the injury arose out of and in 
the course of employment is not supported by evidence. It 
is respectfully submitted that such finding is supported by evi¬ 
dence, and being thus supported should, under the authorities, 
be considered final and conclusive. South Chicago Coal & 
Dock Co., et al. v. Bassett, deputy commissioner, 309 U. S. 
251 (1940); Del Vecchio v. Bowers, 296 U. S. 280 (1935); 
Voehl v. Indemnity Insurance Co. of North America, 288 U. S. 
162 (1933); Crowell, deputy commissioner v. Benson, 285 U. S. 
22 (1932); Jules C. UHote, et al. v. Crowell, deputy commis¬ 
sioner, 286 U. S. 528 (1932), 71 C. J. 1297, sec. 1268; Parker, 
deputy commissioner v. Motor Boat Sales, Inc., 314 U. S. 244 
(1941); Marshall, deputy commissioner v. Pletz, 317 U. S. 3S3 
(1943). 

In the Voehl case, supra, the Supreme Court specifically held 
that a finding that an injury arose out of and in the course 
of employment is one of fact, which is final where supported 
by evidence. In the recent Parker case, supra, the Supreme 
Court reiterated that holding, citing the Voehl case, and stated 
that the circuit court of appeals should have accepted the find¬ 
ing as final. (In the instant case the issue also is with 
reference to the finding that the injury arose out of and in 
the course of employment.) 
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General Principles 


Before proceeding to indicate the evidence which, in our 
opinion, supports the finding complained of, it may not be 
inappropriate to invite the Court’s attention to the following 
well established principles of compensation law: 

The Longshoremen’s Act should be liberally construed in; 
favor of the injured employee or his dependent family: Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy comA 
missioner, 284 U. S. 408 (1932); Fidelity & Casualty Co. of 
New York v. Burris, 61 App. D. C. 228, 59 F. (2d) 1042 (1932) ;j 
Associated General Contractors of America, Inc., et al. v.J 
Cardillo, deputy commissioner, 70 App. D. C. 303, 106 F. (2d); 
327 (1939); DeWald v. Baltimore & O. R. Co., 71 F. (2d) 810 
(C. C. A. 4, 1934), certiorari denied October 8, 1934, 293 U. S] 
581. | 

In the absence of substantial evidence to the contrary the 
presumption is “That the claim comes within the provisions 
of this Act”; section 20 (a) of the Longshoremen’s Act. 

The burden is on the plaintiff to show that there was no 

evidence before the deputy commissioner to support the com- 

• 

pensation order complained of in the bill: Grant v. Marshall\ 
deputy commissioner, 56 F. (2d) 654 (D. C. Wash. 1931) j 
United Employees Casualty Co. v. Summerous, 151 S. W. (2d) 
247 (Tex. 1941); Nelson v. Marshall, deputy commissioned, 
56 F. (2d) 654 (D. C. Wash. 1931); Gulf Oil Corporation vj. 
McManigal, deputy commissioner, 49 F. Supp. 75 (D. C* 
N. D., W. Va. 1943). 

The findings of fact of the deputy commissioner are prer 
sumed to be correct: Anderson v. Hoage, deputy commissioner,, 
63 App. D. C. 169, 70 F. (2d) 773 (1934); Luckenbach Steamy 
ship Co. v. Norton, deputy commissioner, 96 F. (2d) 76^ 
(C. C. A. 3, 1938); Burley Welding Works, Inc. v. Lawson,, 
deputy commissioner, 141 F. (2d) 964 (C. C. A. 5, 1944). 

It is solely wdthin the province of the deputy commissioner 
or compensation administrator to determine the credibility of 
witnesses, and such official may believe all or any part of the 
testimony according to his own sound judgment of its truthL 
fulness and reliability: Wilson & Co., Inc. v. Locke, deputy 

647256—45 -° 
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commissioner, 50 F. (2d) 81 (C. C. A. 2, 1931); Rakowski’s 
case , 173 N. E. 521 (1930), 273 Mass. 363; Benjamin v. Rosen¬ 
berg Bros., et el., 167 N. Y. S. 650 (1917), aff’d 223 N. Y. 569. 

The rights, remedies and procedure under the Longshore¬ 
men's Act are governed exclusively by the statute, and the 
powers properly to be exercised by the court are those only 
which are expressly conferred by the said Act: Associated In¬ 
demnity Corp. v. Marshall, deputy commissioner, 71 F. (2d) 
235 (C. C. A. 9, 1934); Shugard v. Hoage, deputy commis¬ 
sioner, 67 App. D. C. 52, 89 F. (2d) 796 (1937); Luyk v. Hertel, 
242 Mich. 445, 219 N. W. 721 (1928); Texas Indemnity Ins. 
Co. v. Pemberton, 9 S. W. (2d) 65 (Tex. 1928); Nierman v. 
Industrial Comm., 161 N. E. 115, 329 Ill. 623 (1928); Town of 
Albion v. Industrial Commission, 202 Wis. 15, 231 N. W. 249 
(1930). Compare also: Bassett, deputy commissioner v. 
Massman Construction Company, 120 F. (2d) 230 (C. C. A. 
8, 1941), cert, denied 62 S. Ct. 92. 

In considering the evidence the deputy commissioner may 
give weight to “the common-sense of the situation”: Avi- 
gnone Freres, Inc., et al. v. Cardillo, deputy commissioner, et al., 
117 F. (2d) 385 (App. D. C. 1940). 

Even if the evidence permits conflicting inferences, the in¬ 
ference drawn by the deputy commissioner is not subject to 
review and will not be reweighed: South Chicago Coal c£ Dock 
Co., et al. v. Bassett, deputy commissioner, 309 U. S. 251 
(1940); Parker, deputy commissioner v. Motor Boat Sales, 
Inc., 314 U. S. 244 (1941); Liberty Mutual Insurance Co. v. 
Gray, deputy commissioner, 137 F. (2d) 926 (C. C. A. 9, 1943) ; 
Lowe, deputy commissioner, et al. v. Central R. Co. of New 
Jersey, 113 F. (2d) 413 (C. C. A. 3, 1940); Henderson, deputy 
commissioner v. Pate Stevedoring Co., Inc., 134 F. (2d) 440 
(C. C. A. 5,1943). 

The following is a reference to so much of the testimony, 
taken before the deputy commissioner at the hearing before 
him, as is considered sufficient to show that the findings of 
fact of the deputy commissioner are supported by evidence. 
This reference is not intended to cover all the testimony as 
under the authorities it is necessary only to show that there 



is evidence to support the findings of fact of the deputy com¬ 
missioner. 

Crockett Massey, the claimant, testified before the deputy 
commissioner on October 19, 1944, that he had been employed 
by The Smoot Sand and Gravel Corporation for about three j 
or four days prior to his injury on March 8, 1944, doing general 
labor work; that his hours of work were from 7:00 a. m. to 
5:30 p. m.; that his work consisted of loading trucks and piling 
up stuff in and around the yard, and that he had been so em- j 
ployed during the day of the accident; that Mr. Mills (the boss) 
came where the employees had gathered toward the end of | 
the work-day and told Steiner (the driver of the yard truck) 
that it was five-thirty and that the truck should be put away; 
that Steiner got into the truck, and that he, Massey, walked 
toward the other side of the truck; that he, Massey, was tired 
and w T anted to get home quickly, and desiring to ride, got on 
the running board of the truck; that he said nothing to the 
driver, but thought that the latter saw him walking out to 
the truck; that he had seen other employees ride on the truck, 
hanging on the sides, and riding on the running board; that 
in passing through the aisleway the truck was driven “pretty 
fast” and midw’ay through the passageway a wheel of the truck 
went into a depression in the roadway, throwing him against a i 
steel column; that he struck his arm, was knocked from the 
truck, and thereby suffered his injury; that nothing was men¬ 
tioned to him about riding on trucks, and he teas not told that 1 
he should not ride on trucks (App. 13-15). 

Paul Dawson Lewis testified for the employer at the same 
hearing that he was the yard foreman for the employer and | 
that claimant came under his supervision (App. 14); that no 
instructions had been given to employees in regard to riding 
on this truck, and that he had never mentioned it to the claim- ! 
ant (App. 17). He further testified that persons leaving the 
yard could use the 39th Street entrance, or could cross the rail¬ 
road tracks, depending upon where one lived (App. 16). 

John W. Mills, engineer, testified for the employer that he| 
told Steiner to put the truck up as it was 5:30 p. m.; that when j 
he, Mills, left the yard, he used the south part of a driveway j 
and then w*ent to K Street. (App. 17.) 
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Henry Corbin, fellow employee, testified that he found 
Massey lying in the driveway, the truck being out of sight 
(App. 18). 

John Alexander Woodward, employer’s chief engineer and 
director of maintenance, testified that at 5:35 p. m. on March 
8, 1944. he was notified in his office (3036 K Street NW.) of 
the accident; this witness testified that he did not issue any 
order as to employees riding on trucks (App. 18, 19). 

Eugene Scheele, secretary to the President and Treasurer, 
stated that Massey had advised him that the accident occurred 
at 5:35 or 5:40 p. m. (App. 19). 

The case at bar is clearly one falling within the so-called “in¬ 
dustrial premises” rule. (Appellant discusses at length the 
rule “laid down by the courts governing injuries sustained by 
employees in *going to and returning from employment / ” The 
rule appellant refers to has no application whatever in respect 
to Massey’s case, as he was still on the employer’s premises.) 
The industrial premises rule is uniformly recognized in the 
United States and has been recognized in England. Under 
the rule it is held that where an employee sustains an injury 
while upon the premises of his employer, such injury is gener¬ 
ally deemed to be compensable under the workmen’s compen¬ 
sation laws as having arisen out of and in the course of em¬ 
ployment. This rule has been applied to cover cases of injury 
to employees which occurred upon the industrial premises 
within a reasonable time before and after usual working hours, 
while using personal convenience facilities supplied by the 
employer, such as wash rooms, toilets, rest rooms, etc. The 
rule has also been held applicable where injury occurs while 
using an ingress and egress to and from the place where the 
employee works. It has been extended, in at least two cases 
decided by the United States Supreme Court, even to include 
an approach to the employer’s place of business, where the 
injury is sustained off the employer’s premises, but adjacent 
thereto. See Cudahy Packing Company of Nebraska v. Par- 
ramore, 263 U. S. 418 (1923), and Bountiful Brick Company 
v. Giles, 276 U. S. 154 (1928). In the last cited case the Su¬ 
preme Court said: 
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And employment includes not only the actual doing! 
of the work, but a reasonable margin of time and space\ 
necessary to be used in passing to and from the placel 
where the work is to be done. If the employee be in-i 
jured while passing, with the express or implied consent! 
of the employer, to or from his work by a way over the\ 
employer's premises, or over those of another in such 1 
proximity and relation as to be in practical effect a part 
of the employer’s premises, the injury is one arising^ 
out of and in the course of the employment as much 
as though it had happened while the employee w*as 
engaged in his work at the place of its performance! 
[Italics supplied.] | 

The “industrial premises rule” was consideerd and applied 
by the Supreme Court of Idaho in the case of Burchett 
Anaconda Copper Min. Company, et al., 48 Idaho 524, 283 Pj. 
515 (1930). In that case the employee sustained injury on the 
employer’s premises as the result of falling on a walk which 
was slippery by reason of snow and sleet upon it. and the court 
held that, as a matter of law. the injury arose out of and in 
the course of the employee’s employment, notwithstanding the 
fact that at the time of the accident the employee had finished 
his work for the day. The court said: 

By the great weight of authority, injuries sustainejd 
by an employee upon premises owned or controlled bj y 
his employer are generally deemed to have arisen oyt 
of and in the course of the employment. Annotation, 
49 A. L. R. 426-436 (6). [Italics supplied.] 

I 

This Honorable Court has recognized the “industrial prenji- 
ises” rule. In the case of The Travelers Insurance Company jv. 
Cardillo, deputy commissioner, 78 U. S. App. D. C. 255, 1^0 
F. (2d) 10 (1943), this court said: I 

Since the injuries occurred while the employee, Ost^r, 
was on the premises in connection with his employment 
it is presumed that they arose out of his employment 
unless the contrary is shown. (Citing Hartford Acci¬ 
dent and Indemnity Co. v. Hoage, 66 App. D. C. 160, 


i 
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85 F. (2d) 417 (1936); Scott v. Hoage, 63 App. D. C. 391, 
73F. (2) 114, (1934).) 

Accord: 

Lynch v. City of New York, 242 N. Y. 115; 151 N. E. 
149 (1926); 

Spellman v. Industrial Commission (not reported in 
state reports), 51 N. E. (2d) 414 (Ohio 1943); 

Leatham v. Thurston and Braidich, et al., 264 App. 
Div. 449; 35 N. Y. S. (2d) 887 (1942); 

Cohn v. Morning star Nicol, Inc., 265 App. Div. 579; 
41 N. Y. S. (2d) 466(1943); 

Gillette v. Rochester Vulcanite Paving Co., 224 App. 
Div. 319; 230 N. Y. Supp. 647 (1928) ; 

Commissioner of Taxation and Finance v. Milroy, 254 
App. Div. 792; 4 N. Y. S. (2d) 253 (1938); 

Field v. Charmette K. F. Co., 245 N. Y. 139; 156 
N. E. 642 (1927); 

Union Starch & Refining Company v. Industrial 
Commission, 344 Ill. 77; 176 N. E. 303 (1931); 

Malky v. Kiskiminetas Valley Coal Co., 27S Pa. 552; 
123 Atl. 505 (1925); 

Gerbig, et al. v. Ann Arbor Asphalt Const. Co., 238 
Mich. 560; 214 N. W. 90 (1927) ; 

Atolia Mining Co. v. Industrial Accident Comm., 
175 Cal. 691; 167 Pac. 14S (1917); 

Carlin v. Coxe Bros. & Co., 274 Pa. 552; 117 Atl. 405 
(1922). 

In the case of Leatham v. Thurston and Braidich, et al., 
supra, the court said: 

* * * The employment is not limited to the exact 

moment when the workman reaches the place where 
he begins his work or the moment when he ceases that 
w’ork. It necessarily includes a reasonable amount of 
time and space before and after ceasing actual employ¬ 
ment, having in mind all the circumstances connected 
wuth the accident. 

The following Federal decisions support this doctrine: T. J. 
Moss Tie Co. v. Tanner, 44 F. (2d) 928 (C. C. A. 5, 1930); and 
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Erie Railroad Co. v. Winfield, 244 U. S. 170 (1917). In the case | 
of T. J. Moss Tie Co. v. Tanner, supra, which arose under the j 
Longshoremen’s Act, the same basic Act as in the instant case, j 

the court said: 

• 

In behalf of the appellants it was contended that i 
within the meaning of the above-mentioned act (33 i 
USCA sec. 902 (2)), the injury which resulted in the de- 
cendent's death was not one “arising out of and in the 
course of employment,” because at the time that injury j 
was sustained the decedent had left his place of work, j 
and because he chose a dangerous way of leaving his 
place of work when a safe way was available to him. | 
* * * We conclude that within the meaning of the ! 

act that injury was one “arising out of and in the course 
of employment.” [Italics supplied.] 

In the case of Erie Railroad Co. v. Winfield, supra, the Supreme 
Court said: 

; 

In leaving the carrier’s yard at the close of his day’s ! 
work the deceased was but discharging a duty of his 
employment. See North Carolina R. R. Co. v. Zachary, \ 
232 U. S. 24S. 260. [Italics supplied.] j 

Injuries sustained by an employee after completion of the 
day’s work, while still on the premises of the employer are uni¬ 
formly held to be compensable. Smith v. Industrial Accident 
Commission, 18 Cal. (2d) 843; 118 P. (2d) 6 (1941); Pacific 
Employers Insurance Co. v. Kirkpatrick, 111 Colo. 470; 143 P. j 
(2d) 267 (1943); Evans v. Workmen’s Compensation Com¬ 
missioner (not reported in state reports), 20 S. E. (2d) 172 
(W. Va. 1942); Fury v. New York Long Branch R. R. Co., 126 
N. J. L. 25. 16 A. (2d) 544 (1940); Schwartz v. State of New 
York, 251 App. Div. 634. 297 X. Y. S. 815 (1937); 112 A. L. R. 
914; Howes v. Stark Bros. Nurseries and Orchard Co., et al., 
223 Mo. App. 793; 22 S. W. (2d) 839 (1930). In the case of 
Smith v. Industrial Accident Commission, supra, the court said:! 

The rule is, that it is not necessary for an injury to 
be compensable that it occur before the employee shall 
have left the actual point where he has been working; 


i 

i 
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and before he actually ceases to render service. Injuries 
sustained by an employee while going to or from his 
place of work upon premises owned or controlled by 
his employer are generally deemed to have arisen out 
of and in the course of the employment and are thus 
compensable. * * * 

It cannot be said that the fact that petitioner rode 
on the truck rather than walked bars his recovery on 
the ground that he stepped out of the course of his 
employment. * * * That petitioner boarded a 

moving truck and jumped from it while it was moving 
is not significant. It is nothing more than a charge of 
negligence on his part which is no defense in proceed¬ 
ings for workmen’s compensation. [Italics supplied.] 

In the case of Pacific Employers Insurance Co. v. Kirkpat¬ 
rick, supra, it was held that although deceased had put away 
the machine which he operated and was merely seeking a ride 
to the time shack to check off duty, the accident was held 
compensable by the Commission and the district court, as de¬ 
ceased w’as still on the employer’s premises and in the course 
of his employment. In the cases of Evans v. Workmen’s Com¬ 
pensation Commissioner, supra, and Fury v. New York Long 
Branch R. R. Co., supra, the respective courts held that an 
injury to an employee, who has completed his regular period 
of service and is injured while leaving the employer's premises, 
arises out of and in the course of his employment. In the case 
of Howes v. Stark Bros. Nurseries and Orchard Co., et al., supra, 
the court said: 

An injury is said to arise in the course of one’s employ¬ 
ment when it occurs within the period of his employ¬ 
ment, at a place w'here he may reasonably be, and while 
he is reasonably fulfilling the duties of his employment, 
or engaged in doing something incidental to it. Larke v. 
Hancock, 90 Conn. 303, 30S, 97 A. 320; L. R. A. 1916 
E, 584. • 

Violation of rule 

There was no evidence that claimant in riding on the truck 
violated any rule of the company. On the contrary, the evi- 
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dence shows that no instructions had been given to the em- | 
ployees, particularly claimant, in regard to riding on the truck j 
(App. 15,17, 19) and there was evidence that other employees ! 
rode on the truck and hung on the side of the truck (App. 14) \ 
and in fact rode on the running board (App. 15). Assuming, 
arguendo, that the employee had been instructed not to ride j 
on the truck, his injury would still be compensable as arising ! 
out of and in the course of his employment. j 

As directly in point on the question of violation of instruc- j 
tions, this Honorable Court in the case of Capital Transit j 
Co. v. Hoage, deputy commissioner, 65 App. D. C. 382, 84 F. j 
(2d) 235, which was a case involving the employee’s disobedi- j 
ence of instructions causing his death by electrocution, in up- j 
holding an award of compensation to the employee's widow j 
and children under the District of Columbia compensation law, j 
said: 

I 

Therefore, although Parrott while engaged in the I 
work did not obey the instructions given to him by his \ 
employer, he continued nevertheless to work in the em- j 
ployment of the employer and his accidental death 
arose out of it. ! 

Many cases were cited in the opinion just quoted from to the; 
effect that the violation of a rule does not necessarily bar the 
right to compensation. 

One case noted in research which particularly appears to be! 
in point is that of Alabama Concrete Pipe Co. v. Berry, 226 
Ala. 204, 146 So. 271 (1933), where the employee jumped 
irom a moving truck contrary to the rules. The court held! 
that fact of itself would not prevent a recovery of compensaH 
tion. Cf. Maryland Casualty Co. v. Cardillo, deputy com-i 
missioner, 71 App. D. C. 160, 107 F. (2d) 959 (1939); Bull In] 
sular Line, Inc. v. Schwartz, deputy commissioner, 23 F. SuppJ 
359 (D. C. N. Y. 1938). ! 

Appellant’s contention, in effect, appears to be that claim¬ 
ant by riding on the running board instead of in the cab of 
the truck added to the risks of his employment and “this conj 
duct had the effect of interrupting and suspending his rela^ 
tion as an employee and should defeat his right to compenf 


! 

J 
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sation.” This Court has rejected the idea that the increase 
of the normal risk of employment by the employee bars the 
right to compensation. In the case of Employers Liability 
Assurance Corp. v. Hoage, 63 App. D. C. 53, 69 F. (2d) 227 
(1934), this Court said: 

Stress was laid in the argument on the rate of speed 
at which the automobile was being driven at the time 
of the accident. Granted this was shown by the evi¬ 
dence, it was no more than a showing of negligence, and 
granted further that this increased the normal risks of 
the employment, it would not defeat an award because 
by the terms of the act compensation is payable irre¬ 
spective of fault as a cause of the injury (section 4 (b), 
33 U. S. C. A. sec. 904 (b)). [Italics supplied.] 

This Court also rejected the idea that the question of com¬ 
pensation is dependent upon the discretion or judgment ex¬ 
ercised by the employee. In Scott v. Hoage, deputy commis¬ 
sioner, 63 App. D. C. 391. 73 F. (2d) 114 (1934), it stated: 

The question of compensation, however, does not 
depend upon the discretion exercised by deceased for 
his personal safety under these circumstances. Con¬ 
tributory negligence is not a defense to a claim for 
compensation. 

Accord: Security Mutual Casualty Co. v. Wakefield, 108 F. 
(2d) 273 (C. C. A. 5. 1940). 

The holding of this Honorable Court, to the effect that the 
right to compensation does not depend upon the use of dis¬ 
cretion or judgment, is consistent with the decisions of other 
courts under similar circumstances. In Moore v. Cincinnati, 
N. 0. & T. P. Ry. Co., 148 Tenn. 561, 256 S. W. 876 (1923), 
an employee who was killed while crawling under a train, go¬ 
ing in the direction of his home, was held not to have been 
guilty of such willful misconduct as would cut off recovery of 
compensation where the alternative way which deceased might 
have more safely followed in the exercise of caution was not 
free from the difficulties of travel or danger and it was the 
custom of the employees to cross the tracks at the most con¬ 
venient point. 


If there was any confusion in applying applicable principles 
to determine when an injury is deemed to arise out of and iri 
the course of employment prior to the decision of Hartford 
Accident and Indemnity Co. v. Cardillo, deputy commissioner 
72 App. D. C. 52, 112 F. (2d) 11 (1940), cert, denied 310 U. Si 
649, there should be none now. In that case the question wa& 
discussed comprehensively and exhaustively. This Honorably 
Court stated that 

i 

* * * it is not necessary for the injury or the risk 

to be “natural,” “normal,” or predictable. 

***** 

i 

Nor is it necessary * * * that the particular act 

or event which is the immediate cause of the injury 
be itself part of any work done for the employer by 
the claimant or others. * * * Not that the act is 

in the line of duty, or forwards the work, or creates 
special risk, but that the work brings the employee 
within its peril makes it, for purposes of compensation, 
“part of the work.” 

The Court further stated that it was the purpose of the com¬ 
pensation law to discard the conceptions of contributory fault, 
action in line of duty, nonaccidental character of voluntary 
conduct, and independent, intervening cause as applied in tott 
law. The Court further stated that the kind of acts resulting 
in injury for which recovery is barred is indicated, first, by the 
broad presumption which is set forth in the statute in favor 
of compensability, and, second and more explicitly, by the pro¬ 
vision by which Congress has expressed clearly its intention 
concerning the kinds of acts which bar recovery when done by 
claimant, namely, that 

No compensation shall be payable if the injury was 
occasioned solely by the intoxication of the employee 
or by the vnllful intention of the employee to injure or 
kill himself or another. [Italics supplied by court.] ! 

The Court concluded as follows: 

This provision, reinforced by the statutory presunip- 
tions and the Act’s fundamental policy in departing from 
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fault as the basis of liability and of defense, except as 
specified, is inconsistent with any notion that recovery 
is barred by misconduct which amounts to no more than 
temporary lapse from duty, conduct immediately irrele¬ 
vant to the job, contributory negligence, fault, illegality, 
etc., unless it amounts to the kind and degree of mis¬ 
conduct 'prescribed in definite terms by the Act. [Italics 
supplied.] 

B. As a matter of law, the evidence discloses a situation in 
which the injury arose out of and in the course of the 
employment 

The preceding argument consists of consideration of the 
case from the standpoint of the evidence, to show that the 
evidence supports the findings of fact. We have also set forth 
the principle of law applied by the courts in cases where the 
injuries occurred on the industrial premises. The evidence 
will now be considered as a whole, and from the standpoint 
that the material facts are substantially not contradicted, to 
see whether as a matter of law the injury arose out of and 
in the course of the employment. We know that the em¬ 
ployee was injured within five minutes after quitting time, 
while he was en route from a point within the yard to a point 
without the yard. He had not freed himself of the employer’s 
premises and the risks thereof; a risk was encountered while 
he was standing on the running board of the truck, riding from 
the yard. The premises, plus the manner in which the truck 
was driven, were the primary causes of the injury. The truck 
was driven u pretty fast” and a wheel struck a depression in 
the roadway on the premises, while going through a rather 
narrow passageway. 

The most appropriate case which can be cited containing 
the law applicable to such a situation is Bountiful Brick Com¬ 
pany v. Giles, 276 U. S. 154, where the court stated the prin¬ 
ciple that the employment includes not only the actual du¬ 
ties of work “but a reasonable margin of time and space nec¬ 
essary to be used in passing to and from the place where the 
work is to be done.” The court recognized that the employee 



is covered by the compensation law while passing “to or from 
his work by a way over the employer’s premises.” It is imj 
material that quitting time had just passed, and that it was 
nearly five minutes beyond that time when the accident oct 
curred, because the time spent in going to and from work over 
the employer’s premises is considered as in the same cate¬ 
gory as “work-time.” This the Supreme Court specifically 
noted in stating that “the injury is one arising out of and ih 
the course of the employment as much as though it had hap[* 
pened while the employee was engaged in his work at thp 
place of its performance.” 

The crux of this case involves proper appreciation of concepts 
of time and place or location. Was the employee, in point 0f 
time, within the application of the industrial premises rulq? 
Was he at a place or location where he had a right to bq? 
Clearly the time interval in this case is unimportant, as ije 
was on his way from work with no unreasonable delay. (Sonjte 
cases turn on the question of unreasonable delay, as, for in¬ 
stance, where an employee loiters an hour or two on thj.e 
premises.) In so far as the place is concerned, the employee 
was at a place where it appears that employees gathered be¬ 
fore leaving for home—where he had the right to be. He was 
en route from the yard over a way which other employees had 
travelled in going from the premises. (In fact, witness Mills 
had used a driveway at the entrance in leaving the premised.) 
There is no testimony that there was a specific way over which 
employees had to leave the premises. The yard foreman tes¬ 
tified that employees could use the main entrance or could 
cross the railroad tracks, depending on where one lived. 
(The claimant on previous occasions had crossed the railroad 
tracks to go home.) From the standpoint of place, space, or 
location, no deviation whatever was shown in respect to 
the use of a normal route of ingress and egress. We there¬ 
fore find that from the viewpoint of (1) time or (2) space 
or location or place, there is nothing in the evidence which tdok 
the employee out of the scope of his employment. In applica¬ 
tion of the principle recognized by the Supreme Court, his 
injury, while crossing the premises, happened in the sdme 
manner as though he were engaged in work. 
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What then could cause the employee to lose his rights? 
Turning to the statute we find that the right may be lost under 
section 3 (b) “if the injury was occasioned solely * * * 

by the willful intention of the employee to injure or kill him¬ 
self or another.” But the appellant before the deputy com¬ 
missioner and before the court below raised no defense on the 
basis of the provisions of section 3 (b). It did not allege such 
willful intention as the cause of injury. Moreover, it 'would 
have been impossible under the evidence to establish wdllful 
intention of the employee to injure or kill himself or another 
as the sole cause of injury. This Honorable Court has clearly 
recognized that where an employee is within the portection of 
the compensation law (within proper time and space concepts) , 
the employee must engage in the kind of act for which recovery 
is barred under section 3 (b) before his claim can be denied. 
(See Hartford Accident <& Indemnity Co. v. Cardillo, deputy 
commissioner, 72 App. D. C. 52, 112 F. (2d) 11 (1940), cert, 
denied 310 U. S. 649). 

Appellant relies on negligence, assumption of risk, and con¬ 
tributory negligence as the basis for denial of the right. But 
appellant overlooks the provisions of section 4 (b) of the com¬ 
pensation law which specifically say: “Compensation shall be 
payable irrespective of fault as a cause for the injury.” This is 
not the first time that fault has been asserted in this Court as 
a basis for denial of the right. (Cf. Hartford Accident & In¬ 
demnity Co. v. Cardillo, deputy commissioner, supra; Scott v. 
Hoage, deputy commissioner, supra; Employers Liability As¬ 
surance Corp. v. Hoage, supra; Capital Transit Company v. 
Hoage, supra, where “fault” or contributory negligence were 
rejected.) If anything, the claimant may have taken some 
chance when he stood on the running board, and may have been 
at fault in some degree, but the compensation law was designed 
purposely to prevent fault from depriving employees of com¬ 
pensation. 

Therefore, from the standpoint of time and space or location, 
and in the absence of an issue and proof thereon of willful in¬ 
tention, as above specified, there is no factor in this case w’hich 
would warrant the denial of compensation. 
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CRITIQUE OF APPELLANT’S ARGUMENT 

The bone of appellant’s contention protrudes at several 
places in its brief; namely, at page 8, appellant speaks of t^ie 
claimant’s “negligent act,” and of “assumption of a risk by 
him,” and, at page 16, that he had “assumed the risk of His 
dangerous act.” Such basis for argument, under the statute 
which eliminates “fault” as a defense, is wholly irrelevant. 

The appellant injects a second irrelevancy in its brief by 
citing cases and relying upon a rule of law, relating to situatiohs 
in which employees are injured while going to or returning frdm 
their regular place of work. The appellee does not dispute the 
general rule applied in the so-called “going and coming” casks. 

_ I 

The appellee directs attention to the fact that this employee hhd 
not reached a point either in time or in space or location, at 
which it w-ould have been proper to consider the rule whicfi is 
applied solely to injuries incurred while going to or returning 
from work —away from, the premises. This claimant was on t!he 
premises. He had not left them. An entirely different rule ap¬ 
plied to him; namely, the so-called “industrial premises rule,” 
which this Honorable Court has recognized and applied con¬ 
sistently with other courts deciding workmen’s compensation 
cases. 

At page 6 of its brief the appellant alleges certain facts, dne 
of them being that the employer’s plant had completely shut 
down for the day, and another that the employee had finished 
his duties for the day. This is given, presumably, as indicating 
that the compensation law can not be applied, even though the 
claimant was physically on the premises. But notwithstanding 
this implication at page 6, there is a contra-implication, at p^ge 
15, at the point at which appellant states that if the claimant 
had been injured while leaving the premises in the reasonable 
and regular way, he -would have been entitled to the benefits 
of the compensation law. This latter is very faulty and in¬ 
consistent reasoning; as the inference from the factual state¬ 
ments ((1) plant shut down, (2) employee had finished his 
day’s duties) is that in any case, from the time factor alone^ no 
employee could recover compensation even though injured on 
the premises on the way out. 
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The only case cited by the appellant which has even a remote 
bearing on the present case is Monahan v. Hoage, 67 U. S. App. 
D. C. 174, 90 F. (2d) 419, where the employee, at lunch time, 
had gone to the roof of a hotel where he was employed, crawled 
out on an air ventilator, and had fallen through an air shaft. 
The decision of this Honorable Court in that case was con¬ 
sistent with the Supreme Court’s statement of the proper prin¬ 
ciple applicable in these cases, because while the time element 
in that case did not necessarily take that employee from under 
the protection of the law in the application of the industrial 
premises rule, the space or location element did. There the 
employee was on the roof of a building and had ventured out 
into an area where he could have no possible right to be, and 
his location at time of injury of itself placed him beyond the 
application of the industrial premises rule, because “spatially” 
he was beyond the ambit of his employment. Although this 
Honorable Court referred to the employee’s exposing himself 
to a hazard, this Honorable Court was not considering the 
. question of fault per se (because under the Act fault could not 
be considered) , but discussed the matter of hazard in relation to 
the location, to determine whether that location was a place 
where employees might reasonably be said to have a right to 
be; and obviously no one would say that any employee had 
a right to be at such a hazardous location as the facts in 
that case disclosed. The Monahan case is in line with other 
cases where an employee leaves the area or ambit of his em¬ 
ployment, and proceeds to a place on the premises where he 
has no reasonable right to be (as for instance, where an em¬ 
ployee leaves his section or department to engage in personal 
whims at a point distant, in another department, where hfe 
could not possibly have any legitimate business). 

Riding on the running board of a truck, over a place or loca¬ 
tion where the employee had the right to be, does not affect 
the space or location factor. The riding on the outside of 
the truck was merely a mode of transportation within a given 
or appropriate area. Had a different mode been adopted (rid¬ 
ing inside the cab), appellant suggests at page 16 of its brief 
that everything would have been well, and no question would 



have appeared. And the mode of transportation in this case 
was not forbidden, according to the evidence; nor would it 
necessarily have resulted in the injury, because we are told 
by the record that the driver drove “pretty fast” and the 
wheel dropped into a depression, throwing Massey against 
the column. 

The only other case on this point, cited by appellant, is 
Pacific Fruit Express Company v. Industrial Commission, 32 
Ariz. 299, 258 P. 253. But this case does not support the ap¬ 
pellant’s argument, because there the court considered a sit¬ 
uation where the employee was “at a place where he had no 
right to be,” thus properly applying the place or location 
factor. 

It might be added at this point that while appellant chooses 
to characterize claimant’s act as “stealing a ride,” such char¬ 
acterization is not given in the evidence and is gratuitous. 

I 

CONCLUSION ' 

It is respectfully submitted that the finding of the deputy 
commissioner that the employee’s injury arose out of and in 
the course of the employment is supported by evidence; that 
the compensation order is in accordance with law; and that the 
judgment of the court below, dismissing the complaint, should 
be affirmed. 
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